AOEERELY

IN THZ UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

. - WTNT
THE PEOPLE OF BIKINI, et al., US DOE ARCHN IS

Plaintiffs, 326 U.S. ATOMIC ENERGY

vE.

Collertion__Dos [_D,e_a_[ Eijes
Box 11/; ,7;5 /32,‘3

Folder&«7 13 1kint ~ Mo 41 ons

ROBERT C. SEAMANS, JR., et al.,

Defendants. -
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MOTION FOR PRELIMINARY INJUNCTION

By this lMortion Plaintifis request that this Court
grant preliminary injunctive relief pursuant to Rule 65,
F.R.C.P. -
V Factual support for the preliminary injunction
is found in the VeriZied Complaint and the affidevits which
aré attached to this motion and incorporated herein by
reference. An incdex to the affidavits, listing them by
author and subjec:t zz2tter, follows the signature page of
this motion. BEST AVAILABLE COPY

On the basis of the facts set forth in the Verified
Complaint and in the affidavits attached, we respectiully
subrit that permanent and irreparable injury is teking place
now and will continue to take place unless this Court grants
this motion for preliminary irjunction and orders preliminary
injunctive relief zs set forth below.

The Pfain:iffs hereby seek the following preliminary
injunctive relie?f:

DOE ARCHIVES

I. LIMITATION OF =CCESS TO BIKINI ATOLL

The principal means of transportation within the
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Marshall Islands consists of field trip ships operated by the
Division of Transportation of the Trust Territory Government
or privately operated ships, subject to the regulatory
authority of the Trust Territory Government. During the
past several years approximately 75 people, most of them
members of the Bikini community, have taken up permanent
residence in some of the 40 concrete houses constructed on
Bikini Island, Bikini Atoll. The field trip ships and other
ships subject to Trust Territory Government regulations
‘continue to provide a means of access to Bikini Atoll.
Statements of representatives of the United States
Atonic Energy Cormission (AEC) anﬁ United States Energy
Rese%rch and Development Adminisﬁration (ERDA) hgve given
tSe People of Bikini a basis to believe return to Bikini
Atoll is a safe thing for them to do. 1In other words,
" Defendants have collectively acted to create a presently
existing situation in which some members of the Bikini
People may go to Bikini for the purpose of permanent residence
there. BEST AVAILABLE COPY
Completion of a valid radiological survey of
Bikini Atoll may show that permanent residence in the Atoll
is not acceptable on any practical basis, or complétion of
such a survey may show that residence on Bikini Atoll must
"be made subject to conditions not presently known. Thus,
any persbn who now goes to Bikini may face a need for further
relocation upon completion of a radiological survey.
Irreparable injury may ensue from either the need for further
relocation or irom radiation exposure incurred while at
Bikini Island, or both. DOE ARCHIVES

To prevent such irreparable injury, this Court



should strictly linir access to Bikini Atoll, with an injunc-
tion providing that the Defendants must prevent anyone fron
using the means of transportation presently available to

take up permanent residence at Bikini except under such
conditions as the Court may order.

The Court should not permit any person to take up
permanent residence at Bikini Atoll unless that person is
fully apprised of the potential risks which attend such a
relocation, with that advice to be given in Marshallese if
the personhdoes not read or understand English, and with
further condition that the Defendants, particularly ERTA,
should agree to bear the expense of all future needs with
regard to health care, shelter and nutrition,-and any neces-
sary further relocation, of any person who, notwithstanding
advice as to risks, oay, nevertheless, decide to return to
Bikini Atoll.

BEST AVAILABLE COPY .
II. CONTINGENCY PLANNING FOR RELOCATION OF PRESENT BIKINI
ISLAND RESIDENTS.

Completion of a valid radiological survey with

regard to Bikini Atroll may well show, on the basis of the
.preliminary results of the 1975 survey, that percanent
residence on Bikini Island is unacceptébly risky, no mattar
what precautions are tzken. Alternatively, such a survey
may reveal that risks may be minimized by the taking of
additional precautions not presently recdmmended. That
information may be availadble within a matter of days after
completion of an aerial racdiation survey together with DOE ARCI—'HVES
consideration of probable patterns of life stvle of persons

expected to live on Bikini Atoll. 1In the event the informztzion
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obtained froo such a survey does indicate a need for reloca-
" tion of the persons presently living on Bikini Atoll, that
relocation should not await further months of study and
plarning. Contingency planning for thé possible need for
further relocation of the present Bikini Island residents
should be undertaxen immediately in order to prevent further
irreparable injury to them by way of additional radiation
exposure. This Court should order the Defendants to submit
such a contingencv plan within sixty days after entry of the

preliminary injunction.

III. REQUIREMENT FOR INFORMATION IN MARSHALLESE AS WELL AS
ENGLISH. BEST AVAILABLE COPY

While most of the People of Bikini do not read ‘or
understand the Enzlish language, virtually all are well
educated persons who read llarshallese. Much of the willingness
on tnhe part of the People of Bikini to accept the risks of
oovenent to Bikini has been based on the failure on the pazt
of Defendants to furnish them with scientific information
known to Defendants. Ultimately, it is the Bikini People,
" not the Defendants who must make the decisions as to where
they will live. They can only participate in those decisions
on a meaningful basis if they are furnished necessary info-ma-
tion in their own language. So long as information known to
Defendants is withheld from the People of Bikini by means of
failure tc tranflate it into Marshallese, the People of

ey s s s e . s s .

Bikini will continue to be irreparably injured by their DQEARCHIVES
inabilicy to participate in making decisions which affect .
them. 7The Court should order Defendants to furnish all further
material information, such as reports, inter-agency communications,

the Radiolegical Survey Report, Environmental Impact Statement
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anc Master Plan, togzether with related material in iarshallese,
as well as Englisnh.
IV. IMEDIATE ERAMINATION OF PERSONS WHO HAVE BEEN
PLACED AT RISX _

'August 12, 1968 was the date of inception of the
Bikini Resettlement. On that date President Lyncon B.
Johnson announced the availability of Bikini Atoll for
return to the Bikini People. Verified Coﬁplaint € 60. In a
press release on the same cate AEC deemed its own role in
the decision to initiate the Resettlement ''greatly satisfying’'.

The decisicn to initiate the Resettlement, sicul-
taneously announcaé by AEC and the President, was based on a
1967 radiation survev of éikini Aroll, perforzed by the AEC
and an evaluation o the results of that surver by an Ad Hoc
Cormitree, most of whose =znbers had active AIC ties at the
time they served on the Committee.

As a result of the 1967 survey and the 1968 report
of the A¢ Hoc Cocz=ittee, the Bikini Resettlement was begun,
leading eventuzlly to clezn-up of debris and scrub vegetation
on the islands of Bikini and Eneu, replanting of Bikini and
Eneu with coconuts, pandenas, and breadfrult and construction
of Phase I Housing (consisting ofbao houses) cn Bikini Island.

Marshallese laborers, including soze mercbers oi the
People of Bikini, were usad for the work on 3ikini Island.
After construction of the Phase 1 Housing, several Bikini
families voluntariis —oveé back to Bikini Islénd, including
the family of one of the Plaintiffs in this
action.  pegT AVAILABLE COPY - DOE ARCHIVES

At present appronimately 75 people live on Bikini
Island and perhaps as manr as 100 to 150 people have been
placed at risk as a resul: of their presence on 3ikini Island,

exposed to what are now known to be very high levels of
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external garma radiation, for substantial periods of time.

As shown by his affidavit, and
his family are among those who have been exposed to high
radiation on 3ikini Island over substantial time. eanwhile,
for reasons made clear in his affidavit, he and others
similarly situated, have experienced a total loss of con-
fidence in health care monitoring offered first by AEC and
now by ERDA, under the direction of Dr. Robert Conard. Dr.
Conard is a mecber of the staff of the Brookhaven lational
Laboratory at Upton, L.I., New York. Brookhaven was formerly
an AEC institution and is now associated with AEC's successor
agency, ERDA. A

Clearly and others similarly
sitvated are entitled to immediate examination of the type

praved for in the Verified Complaint. It is egually clear

* that whatever Dr. Conard's credentials may be,

and others sizilarly situated have no confidence in his

concern for their wellbeing. In order that the Bikini

‘People may have confidence in the results of whatever evaluation

is tade of those who have been placed at risk, the evaluation

wust be made by scientific personnel independent of either

AEC or ERDA as to whose selection the People of Bikini have

had some meaningful role.BEST AVA“‘ABLE COPY
This Court should order that scientific evaluation

of the type prayed for in the Verified'Complaint be made

immrediately available to and his family and

8ll of the persons who now reside on Bikini Island and to all

other persons who have been on Bikini Island for substantial
DOE ARCHIVES

PRIVACY ACT MATERIAL REMOVED
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_periods of time, with a requirement that ERDA Zurnish technical
assistance and Sacilities for the examinations wrhich must be
nade, including its vessel Liktanur. ERDA should be ordered
to contract with the scientific personnel approved by the
Cour: to carry out the examinations and, where indicated,
treatoent. .

Arrangenments for these examinations should be
ioplenenrad with maxioun possible speed in ofder that such
treatnent as may be indicated of the exposed persons can be
cor—enced as soon as possible. The Ccourt shoulc order ERDA
to contract with scientific personnel to make the exaerminations
in not core than five days after the date of the entry of
the preliminary injunction order and should order that the

. .

‘vessel Liktanur depart from its base at Kwajelein Atoll Zor
Bikini Island not —ore than 10 days after the czt= of entry
of the preliminary injunction. The Court shtoul:l Zurther
order that the Department of Defense, which mein:zains extensive
logistical support Zacilities at the Rwajelein Missile Range
provide 2ll necessary support personnel and equic=ent for

carrying out exaninations of the persons at Bikini Island as

pro=ztly as possibdle.

BEST AVAILABLE COPY

V. PROHI3ZITION Or COMMUNICATION

Depart=ent of Interior, as the agency specifically
charged with responsibility for adminisfration oZ the Trust
Territory, cannbt realistically be expected to czase cormuni-
cations wicth any oI the citizens of l{icronesia. ZIRDA, how-

ever, has no functional need to cormunicate on 2o official

. e . DOE ARCHIVES
basis with any oI the citizens of the Trust Ter=i:zory.
Official communication by representatives of Ziz:z:t AFC and



ERDA with the People of 3Bikini has been the cause of nuch of
the damage alreadr Zone to the Bikini community.

For exa=zple, it was AEC's recormendation that the
People might go back to Bikini Island without appreciable
risk of exposure to radiation which lead to willingness on
the part of Bikineans, such as to actually
take their families and return to Bikini.

By August and September, 1975, communicatioﬁ fron
different agencies of the United StatesAGovernment to the
People of Bikini had become totally contradictory.

At the saxe tice a representative of ERDA vas at

Kili telling the People of Bikini that Bikini Island was

” "

safe” and that he would himself have no reservation about
living ﬁhere, the Department of Interior was announcing
officially in Washinzton that the further Resettlerment of
Bikini Island must be stopped because of the apparent risks
of radiation based on the August 1973 preliminary reports by

ERDA. BEST AV AILABLE coPp

For the People of Bikini, who have heard these

conflicting statezents only in spoken form, in English
translated into Marshallese, without opportunity to review

the underlying scientific or technical documents in their

own language, the result has been confusion and heaftbreak.

By their own terms, the August 1975 ERDA documents

are so prelizinary in nature that expression of conclusions

as to safety of 3ikini Island is not warranted. The docu-

‘ments themsalves state that many tests have yet to bz com-

pleted, including such vitally important tests as that of
radioactivity oI ground water at Eneu Island. DOE ARCHIVES

Zhe Peoole of Bikini have a strong desirz to

8- PRIVACY ACT MAIERJAL REMOVED



rezurn to their hozelznd if that is possible. Particularly
anong the older people, for whom ihe past thirty years have
been an exile, the desire to go home is overpowering.

Until coopletion of a valid radiological survey
and analysis of it and coopletion of examinations of those
who have been at risk, there will not be any point at which
there is any real need for the People of Bikini to hear from
"ERDA. Promises of 2 Resettlement by AEC and ERDA have not
been fulfilled and, clearly, are not going to be fulfilled
within the next several —onths.

Further cozwurnication by ERDA to the People of
‘Bikini is likely, at tikis point, only to further confuse the
process they must go through of evaluating the risks they
face.

. A In order to Zzcilitate the orderly transnission of
substantial bodies oi technical information to the People of
'Bikini in Marshallese, this Court should enjoin 211 Defend-
ants except the Department of Interior and the Trust Territory
Government from official communication with the People of
Bikini except for such communication as has either specific
Court approval or the consent of Plaintiffs and their counsel.

BEST AVAILABLE COPY
VI. COMPLETION OF RADICLOGICAL SURVEY S

The Enewetzk Radiological Survey, cotpleted in

1973, at a cost of —ore than $3,000,000 sets a minimum standard
for the quality of comprehensive radiological survey which must
be performed with regard to Bikini Atoll in order to make it
possible for the Pectle of Bikini to destermine whathar they
wish to expose themselves to the risk of radiation at their

DOE ARCHIVES
homeland.
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As shown by the Verified Complaint, all of the
agency Defendants are agreed that the radiological survey
performed thus far at Bikini is inadequate to tpe need for
information, on the part of not only the Bikini People, but
also the Defendant agencies.

It is clear that compliance with the National
Environmental Policy Act (NEPA) can only be attained by
first completing a valid aerial radiological survey, then
analyzing the data from the survey as well as the data from
evaluation of persons who have been exposed to radiation on
Bikini Island.BEs.r AVA".ABLE copy

Without completion of an aerial radiological
survey, there cannot ever be KEPA compliance. Furthermore,
56 long as a radieclogical survey is not completed, the
People of Bikini are precluded from making any decisions as
to where they will live or what will be their future.
Irreparable injury is thus ongoing so long as the information
to be gained from a survey is unavailable.

Obviously, the survey is not going to be completed
unless it is, at some point, begun. ERDA itself expressed a
willingness to start a radiological surve& in April 1975.
Verified Complaint § 74, Request was made that the Depart-
ment of Defense provide helicopters necessary to such-a
survey. The Department of Defense did not bother to reply
to the March 1975 request from Department of the Interior
for helicopter support until May 29, 1975, almost three
wonths later. As %9 76-79 of the Verified Complaint show,
letters from one cabinet officer to another went all the way

 DOE

around the horn from ERDA to Interior to Defense and bac

again but no helicopters were provided and no aerial radiolocgical
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-survey was conducted. All parties concede the need for a
survey. Until the survey has started, irreparable harm will
continue and there will be a continuing failure to begin
e§en mini=al compliance with NEPA requirements.

This Cour:z should order the several governnent
agency Defendants to quit passing the buck and get on with
the job of completing an aerial radiological survey of
Bikini 2ad such other Northern Marshall's atolls as are
necessary to draw valid conclusions as to the risks of
radiation posed by the Bikini Resettlerment and so that the
irrepareble injury to which the People of Bikini have been
subjectad can come to an end at the earliest possible date
and so that all of the agency Defendants can come into
compliance with require:énts of NEPA at the earliest possible
date.

~ It is requested that this Court order the several
agencies to comnence actucl onsite aerial radiological
surveillence no later than 30 days after the date the pre-
liminary injunction is issued and order that the aerial
radiological survey be completed no later than 120 days

after tha date of the Court's order.

VII. INDEPENDENT ANALYSIS megf AVAILABLE co
As stated above, the People of Bikini have utterly
lost faith in the cornclusions which have been expressed to
theo by Zirst AEC then ZRZA. They cannot pake decisions
with which they, as a coz—unity, are satisfied, unless they o~ ]VES
. . = s e s DOEARCH
have coniidence in the scientific advice upon which those

decisions oust be based. Furthermore, compliance with NEPA

requires an ability for analysis of technical data independent

- 11 - 7,7



froz persons responsible for opergtional levels of agency
projects.

Therefore, this Court should order that ERDA
con:tract with a panel of competent scientific éersonnel
approved by the Court for the purpose of analysis and
_evaluation of the data produced by aerial radiological
surveillance.

As the aerial radiological survey will probably
require a minimum of 60 days for completion, after the date
_ the helicopters are on site, the Court has several months
within which to review with the parties the selection of a
panel for analysis of the data produced by the surveillance.
ERDA should be required to contract with independent experts
approved by the Court no later than 60 days after the date
of entry of the preliminary injunction for z2nalysis of the
datz produced by the surveillance. _

' BEST AVAILABLE COPY
VIII. COMPLETION OF RADIOLOGICAL ANALYSIS OF FLORA AND FAUNA
. The two reports distributed at the Aupust 12,-1975
Livermore, California meeting indicate that the Lawrence
Livernmore Laboratory isﬂpresently engaged in analysis of
water, soil and other types of samples from= Bikini and Eneu
Islands. The panel of independent scientific personnel whom
we have asked the Court to appoiht uﬁder Heading VII should
make recommendations to the Court as to such ad&itional
analysis as may be indicated with regard to similar samples
for the remaining 21 islands of Bikini Atoll and such other
Northern Marshalls Atolls as may be reasonadly necessary in
order to draw valid conclusions as to the degree of risk DQE.ARCHXVE

presented to the People of Bikini by the Bikini Resettlement.

- 12 - 2%



IX. CONTROL Or AGZUCY SPENDING AND CONTRACTS

The developnents of the'past several wonths,
including the meeting at Livermore, Caiifornia, August 12,
1975, and the interzgency meeting at Washington, D.C.
September 19, 1975, indicate that while the Defendant agencies
are continuing to fail to comply with the requirenments of
NEPA and are continuing to perpetrate irreparable harm upon
the People of 3ikini by their failure to move forward with
the Bikini Resettlement, they are not faiiing to spend
substantial sums of money, both within their agzencies and by
contract, all supposecly directed toward advancing the
Bikini Resettlement.

The collapse of the Bikini Resettlement represents
a classic case of bureaucratic dysfunction. Money is still
Seing spent; neetings are still being held; bureaucrats con-
tinue to fly all over the northern hemisphere on government
expense accounts, but nothing is being done about fhe People
of Bikini. |

Spending hundreds of thousands, if not millions of
dollars on a major federal action without any atteopt at com-
pliance with the requirements of NEPA is not only wasteful,
it is also illegal.ppey AVAILABLE COPY

The only avenue open to Plaihtiffs to insure that
the noney which has Seen appropriated for the Bikini Resettle-
ment is spent toward that end is to request that this Court
use its power under XNZIPA to halt further intrzagency, inter-
agency and conzrac:t spending on the Bikini Resettlement until
such tize as the Delendant agencies show that the roney they

. . . X o s CHIVE!

wish to spend is to be spent in compliance with TEPA and DOEAR

without continuing irreparable harm to the People of Bikini.
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Plaintiffs wish to make it very clear, however,
that they do not want Bikini Resettlement stopo2d. They
only want it halted long enough to bring it uncder control
and organize it so there is compliance with NE?A and some
reasonable chance that the project will result in benefit to
the People of Bikini.

It is requested that this Court enter an order
requiring that the Defendant agencies be required to seek
and obtain step-by-step prior Court ap?roval of further

" spending on the Bikini Resettlement and that thz2y be required
to report to the Court on a regular basis, not less frequently
than every 45 days, as to the progress of thosz steps of the
Resettlement which have been approved by the Court for
further action.

It should be clear that Plaintiffs =zr2 at this
time willing to comsent to further agency spernding on those
specific steps which they have asked the Court to order
Defendants to take in the next few day§ and mornrths, without
need for the Defendants to seek further Court approval
before taking those steps. Thus, the specific affirmative
steps which are sought in this Motion for Preliiminary In-
Junction can be undertaken by the Defendant esz2ncies and
money can be spent on them without any need on the part of
Defendant‘agencies to obtain prior Court approval for such
spending. BEST A‘:A’LAELE COPY

However, all other spending supposecly related to

'ﬁhe Bikini Resettlement, apart from the steps specifically

requested to be affirmatively ordered above, 3hould be po
halted immediately, including intraagency. intoragency and

contract payments until such time as the Court approves



specific contrac:ts znd steps to be taken. That approval
should be withheld until the Defendants are able to show, on
a step-by-step basis, that further steps will bring them
into compliance with NZPA, leading with all due.deliberate
speed to completion of Draft Environmental Impact Statement
(DEIS), which DEIS should be furnished to Plaiﬁtiffs and the
persons they represent in both English and !Marshallese at
the earliest ﬁossible dare, and, in any event, no later then
one year after the date of entry of the preliminary injunction.
X. FURTHER MONITORING OF THE RESETTLEMENT BY THE COURT
In order to insure that the Bikini Resertlement
does not again stall out into its present posture, Plaintiffs
request that the Court affirmatively require that the Defend-
ants subait all further activity to regular monitoring by
the Cou:t, with each Defsndant being required to submit a
"report to the Court and Plaintiffs and their counsel in both
English and Marshallese every 45 days detailing such action
as has beén taken by the agency during'the 45 day period and
requesting approval for such further steps as the agency
wishes to take. BEST AVAILABLE COPY
In the alternative, Plaintiffs request that the
Court order the several agencies to agree on a Project
Manager to be an incdividual also agreeable to Plainciffs and
their counsel to assume personal administrative control of
the entire Bikini Xesettlement, with a requirezent that the
Project lanager discharze the reporting Iunction to the Court,
Plaintiffs and their counsel, every 45 days.
It is respectiully submitted that only by the DOE ARCJ-'H‘VES
affirmative injunction steps requested herein can the Bikini

Resettlement be brought into compliance with !EPA and only by



“the taking of those steps can further irreparable injury to the

People of Bikini be prevented.

Some of the damage which has been done can never

be repaired. Some people have been exposed to radiation,

needlessly, with probable adverse impact to their health

which cannot be remedied.

However, by this Court's use of

its broad equity power and its power to enforce the provisions

of NEPA, the Bikini Resettlement can be brought under control

and coordinated so that the People of Bikini can have the benefit

of rights protected under NEPA and so they can begin to

participate in planning for their futu
’ @r_jzg—n@vl . (X

DATED: Honolulu, Hawaii, 627

BEST AVAILABLE COPY

Respectfully subnitted,

GEORGE M. ALLEN

Micronesian Legal Services Corporat
Marshalls Office

P. 0. Box 376

Majuro, Marshall Islands 96960
Telephone: 227

Cable Address: 1licrolex

DANIEL H. MACMEEKIN
THEODORE R. MITCHELL

" EDWARD C. KING
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ANN E. ALLEN

‘Micronesian Legal Services Corporat

Central Office

P. 0. Box 826

Saipan, Mariana Islands ©€6950
Telephone: ©6228/6471/6472
Cable Address: licrolex <
JONATHAN M. WEISGALL DOB
Covington & Burlingeos

888 - 16th Street, N. W.
Washington, D. C. 20006
Telephone: 202-452-6218
Telex: 389-593

Cable Address: Covling



_PAUL ALSTON

STANLEY E. LEVIN

Legal Aid Society of Hawaii
Suite 404

200 N. Vineyard Blvd.
Honolulu, Hawaii 96817
Telephoge: 808-536-430

Attorneys for Plaintiffs
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